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Following are excerpts from comments filed June 20, 2003,

by the Council on Foundations with David Aufhauser, gen-

eral counsel of the Department of the Treasury in response

to “U.S. Department of the Treasury Anti-Terrorist

Financing Guidelines: Voluntary Best Practices for 

U.S. Based Charities” (www.ustreas.gov/press/releases/

po3607.htm). These excerpts give only some highlights of

the Council’s 19-page letter sent to Treasury.  Therefore,we

urge you to read the entire document at www.usig.org/

Treasury%20Comments_06.03.pdf.

The abuse of charitable funds is a serious concern to the
charitable community.  Accusations against the Afghan
Support Committee, the Revival of Islamic Heritage Society,
Holy Land Foundation and others are disturbing. We
recognize that the charitable community has an obligation
to work to prevent the diversion of charitable dollars to
support terrorist activities. We also recognize, however, that
the misuse of U.S. charitable funds is by no means the
principal source of financing for terrorist activities. The
largest source of funds for terrorist activities comes from
other sectors, including “websites, intermediaries,
facilitators and banks and other financial institutions,” as
well as the estimated $150 billion in remittances transacted
by expatriates in a typical year.  

* * *

In our view, the specific provisions set forth…[ Sections I,
II and III of the Guidelines] are unnecessarily detailed and
restrictive and are unlikely to be more effective than gener-
al good operating practices in preventing the use of funds
to support terrorism. What we recommend, instead, is that
Sections I, II and III be combined into a single section
titled “Governance and Accountability,” which lists the gen-
eral principles applicable to organizational governance and

financial accountability that would be considered relevant
to the Treasury Department in the event of an investigation
concerning the alleged use of funds to support terrorism.  

* * *

One important provision in Section IV of the voluntary
financing guidelines intended to help grantmakers demon-
strate compliance with Executive Order 13224 (“Blocking
Property and Prohibiting Transactions with Persons Who
Commit, Threaten to Commit, or Support Terrorism”) and
the Patriot Act concerns the need to check the lists of “pro-
hibited individuals” specifically discussed in the executive
order prior to making a grant to a potential FRO [foreign
recipient organization].… To enable grantmakers to identify
the appropriate lists they should check, we strongly recom-
mend that the Treasury Department either compile all the
names on a single list that could be searched or, at a mini-
mum, identify and provide links to all relevant lists from
one website.

With respect to the other provisions listed in Section IV
of the guidelines, we have concerns about the practical abil-
ity of most grantmakers to comply, the unintended adverse
consequences that might result from efforts to comply, the
utility of compliance (where that is possible) in accomplish-
ing the intended objective and the cost of compliance.

* * *

First, it is important to emphasize that most grantmakers,
even large organizations with adequate resources and staff,
are likely to have difficulty obtaining from FROs the
detailed information recommended by the guidelines. Thus,
it would be unlikely that they could analyze such informa-
tion effectively, even if they were able to obtain it.   

* * *

Second, requesting the type of information recommended
by Section IV of the Guidelines may have a variety of
adverse consequences, including undermining the relation-
ship between grantor and FRO and deterring important
charitable activity. 
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* * *

Third, we seriously doubt that compliance with many of the
provisions listed in Section IV would be of significant value
in achieving the Treasury Department’s goal of preventing
the diversion of funds to terrorists. 

* * *

Fourth, Section IV as written appears to take a “one size
fits all” approach that would vastly increase the administra-
tive expenses associated with all international grantmaking,
without helping grantmakers identify potentially unquali-
fied recipients and take extra precautions with respect to
the very small number of potential grants that might be at
risk for improper diversion.  

* * *

Taking the steps recommended in Section IV (at least those
that are possible) would substantially increase the adminis-
trative costs associated with making international grants,
even where there is no realistic risk of diversion. This
would amount to many millions of dollars in administrative
expenses that would directly reduce the funds that could
otherwise be used for charitable purposes…. At a time
when the need for international assistance is so great, it is
important to ensure that charitable funds are deployed
wisely. The guidelines should be sensitive to resource limi-
tations by helping grantmakers target grants that may have
an increased risk of diversion, and thus, require the exer-
cise of additional due diligence.

To accomplish this, we believe that Section IV of the
guidelines should be revised to outline (1) factors that
grantmakers should consider in assessing whether a grant
to a FRO involves an increased risk that funds might be
diverted to support terrorism; and (2) with respect to
grants identified in (1) above, additional steps that grant-
makers should take to minimize such risk.

Some factors that would be relevant in making the risk
assessment described above are as follows:  

� Whether the FRO is an established organization with a
history of charitable accomplishments (less risk).

� Whether the grantmaker has prior experience dealing
with the FRO, and whether the FRO has a track record
of using grant funds for the intended purposes (less risk).

� If the grantmaker has no prior experience with the FRO
and it is not an established organization, whether the
grantmaker can obtain references from other trusted
sources (including other nongovernmental organiza-
tions) (less risk).

� Whether the FRO is a smaller organization with specific
charitable objectives and strong leadership and internal
controls (less risk).

� Whether the FRO currently receives funding from an
agency of the U.S. government that conducts its own
vetting process (less risk).

� Whether the FRO has received recognition of exemp-
tion under Section 501(c)(3) from the IRS or similar
recognition of charitable status from the appropriate
government agency in its own jurisdiction (less risk).

� Whether the FRO meets the standards of an accrediting
organization that prescribes best practices for organiza-
tions in its own jurisdiction (less risk). 

� Whether the grant agreement gives the FRO unlimited
discretion to use the funds in any of its charitable pro-
grams (more risk in the case of FROs with which the
grantmaker has no prior experience and those that do
not have a track record of charitable accomplishments)
or restricts use of the funds for specific projects, activi-
ties or expenditures (less risk).  

� Whether the FRO or the project to be funded is located
in a country that has adopted anti-terrorism legislation
(less risk).

� Whether the FRO or the project to be funded is located
in a country designated by the U.S. Secretary of State as
a state sponsor of terrorism (more risk).

� Whether the FRO or the project to be funded is located
in a country experiencing significant social unrest, civic
turmoil and/or internal violence (more risk).

None of these factors alone should be viewed as evidence
that a potential grant possesses—or does not possess—a
risk of diversion. However, the presence of “more risk” 
factors without counterbalancing “less risk” factors should
justify additional due diligence by the grantmaker. Such due
diligence should be sufficient, under the circumstances, to
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provide reasonable assurance to the grantmaker that the
FRO will use the funds for the intended charitable purpose. 

We believe the Treasury guidelines should specify the
steps that would be recommended as part of such addition-
al due diligence and grant oversight, including some or all
of the steps set forth below. Consistent with the voluntary
nature of the guidelines, failure to take specified steps
would not demonstrate a lack of due diligence on the part
of a grantmaker, nor should any negative inference be
drawn from not taking any or all of those steps, as it should
be up to the grantmaker to determine what steps are appro-
priate in any particular case (including whether further
investigation beyond the steps listed below is warranted).
Nevertheless, the inclusion of a list of recommended steps
along the lines of what follows would assist grantmakers in
developing an appropriate program of additional due dili-
gence where that is warranted:         

� Review the organizational documents and financial
statements of the FRO, if available.

� Obtain information about the FRO’s involvement with
prior charitable programs, including references from
reliable sources (including advisory boards and other
nongovernmental organizations).

� Identify the person who will administer the grant and
obtain information on his/her qualifications (or the CEO
of the FRO, in the case of a general support grant).

� Obtain information about the FRO’s internal controls
and accounting procedures for grant funds, including
oversight mechanisms for charitable projects.

� Enter into a written grant agreement with the FRO
restricting the use of grant funds for charitable purposes.

� Require periodic narrative and financial reports on the
FRO’s use of grant funds.

� In the case of multiyear grants, disburse grant funds on
a periodic basis, requiring a report on the use of funds
already granted before making the next disbursement.

� Where practicable, identify a reliable in-country party
that could assist with grant administration and on-site
monitoring, if necessary.  

� Conduct a site visit (by the grantmaker or a person act-
ing at the grantmaker’s request) when reasonably justi-
fied by the circumstances of the grant, the size of the
disbursement and the cost of a visit.
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